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REPLY COMMENTS OF THE SECRETARY OF DEFENSE

The Secretary of Defense, for the Department of Defense

and as Executive Agent of the National Communications System1
,

lExecutive Order 12472, Assignment of National Security and Emergency Preparedness Telecommunications
Functions, April 3, 1984, (49 Fed. Reg. 13471, 1984), established the National Communications System (NCS), which
consists of an administrative structure involving the Executive Agent, Committee of Principals, Manager, and the
telecommunications assets of the Federal organizations which are represented on the Committee of Principals. Section
l(e) of Executive Order 12472 designates the Secretary of Defense as Executive Agent of the NCS. By direction of the
Executive Office of the President, the NCS member organizations (which are represented on the Committee of
Principals) are: Department of Agriculture, Central Intelligence Agency, Department of Commerce, Department of
Defense, Department of Energy, Federal Emergency Management Agency, General Services Administration,
Department of Justice, National Aeronautics and Space Administration, the Joint Staff, Department of State,
Department of Transportation, Department of Treasury, U. S. Information Agency, the Department of Veterans
Affairs, Department of Health and Human Services, Department of the Interior, National Security Agency, the
National Telecommunications and Information Administration and the Nuclear Regulatory Commission. The Federal
Communications Commission, the United States Postal Service and the Federal Reserve Board also participate in the
activities of the NCS. The vast majority of the telecommunications assets of these 23 organizations are leased from
commercial communications carriers and serve the National Security and Emergency Preparedness (NS/EP) needs of
the Federal government as well as State and local governments.
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through duly authorized counsel, pursuant to Section 201 of the

Federal Property and Administrative Services Act of 1949, 40

U.S.C. Section 481, and the Memorandum of Understanding between

the Department of Defense and the General Services Administration

dated November 27, 1950, hereby files these Reply Comments in

response to the above captioned notice.

In these Reply Comments, DOD reiterates its strong

support of the Commission's commitment to continue to

consider national security as an important component in its

public interest review. We urge the Commission not to apply

any presumption in favor of approval of an application with

respect to the public interest review for national security,

a review which should be apart from and in addition to the

policies surrounding the ECO test. Additionally, the

Commission should continue its existing practice of

deferring to the Executive Branch on matters affecting

national security. There is simply no justification to

change the Commission's long standing and effective practice

with respect to the public interest review relating to

national security.
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The Comments of the United States Trade Representative

clearly support the DOD position that national security should

remain a part of the public interest review. The United States

Trade Representative states, " the Commission needs to

continue to accord deference to the Executive Branch as set out

in the Foreign Carrier Entry Order when weighing the other

factors affecting the public interest -- national security and

law enforcement concerns and foreign and trade policy issues."2

Deutsche Telekom and others have asked the Commission not to

apply a public interest test at all when reviewing applications

from carriers indirectly controlled by an entity based in a WTO

member country.3 We urge the Commission to reject these views as

this would allow foreign-owned or affiliated carriers to be

treated differently from U.S.-owned carriers, as explained below.

Some of these Parties object to national security as part of

the public interest review on the basis that such a factor would

2 Comments of the Office of the United States Trade Representative, page 4.
3 Comments of Deutsche Telekom AG, page 18.
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be "subjective, vague and undefined,,4 or that the Commission might

use a different public interest test or no test at all for U.S.-

owned carriers.

National security concerns that are implicated by a foreign

carrier's entry into the U.S. telecommunications market need not

be vague or subjective as these comments would suggest.

Additionally, these concerns certainly would rarely, if ever,

require excluding a foreign carrier from the U.S. marketplace as

Deutsche Telekom seems to suggest in its comments. It is

possible to address national security issues in just the manner

that Deutsche Telekom suggests, through non-discriminatory

measures that do not require excluding the foreign carrier from

the U.S. market. 5 However, DOD believes that the best time for

such a review and for the formulation of such non-discriminatory

measures is at the time the carrier makes an application with the

Commission to enter the market. The Commission's proposal to

continue to include national security concerns in its public

interest review and to continue to defer to the views of the

Executive Branch on these matters is crucial. Only through such

a process will national security receive the full and fair

4 Comments of Kokusai Denshin Denwa Co., Ltd., page 4.
5 Comments of Deutsche Telekom AG, page 18.
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Certainly a preliminary framework for such a review exists

today in the terms of the agreement reached between Department of

Defense, the FBI and MCI/BT. That agreement has been filed with

the Commission and its terms and conditions, as well as the

national security considerations addressed therein, are available

for public review by any foreign carrier. 6 Should the Commission

condition any approval of the MCI/BT merger on the Parties'

compliance with the terms of that agreement as urged by DOD, the

agreement could serve as a template for future, similar mergers

or for direct entry of a foreign carrier into the u.S. market.

This should alleviate the transparency concerns raised by some of

the Parties.

Additionally, in many cases which implicate a public

interest review for national security, DOD has simply been

seeking assurances that statutory obligations and requirements

that fallon the shoulders of U.S.-owned carriers operating in

the U.S. will also be honored by foreign-owned carriers that wish

to operate in the U.S.

Kokusai Denshin Denwa Company, Ltd. (KDD) argued that the

6 Exparte Communication From John P. White, Under Secretary of Defense to
Chairman Hundt in GN Docket No. 96-254, Merger of Mcr Communications and
British Telecommunications plc, dated May 28, 1997.
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Commission might use a "different 'public interest' test or no

such test at all"7 for U.S.-owned carriers. Under U.S. law all

common carrier applicants, including all U.S.-based, U.S.-

controlled applicants, are subject to a public interest review as

a condition precedent to obtaining a license. 8 Thus, the public

interest review as it relates to national security is non-

discriminatory by its very nature and fully in compliance with

the national treatment principles of the GATS. 9

One final note, DOD is aware that some Parties have taken

the position that imposing ownership conditions on cable landing

stations may violate the GATS and the WTO Agreement. If the

Commission decides that such ownership restrictions are

impermissible in the new environment, DOD strongly urges the

Commission to address national security concerns through some

7 Comments of Kokusai Denshin Denwa Co., Ltd, page 4.
8 See for example 47 U.S.C. 214(a), 301, and 303.
9 GTE has urged the Commission to "avoid new regulation and rely on the
existing GATS provisions in their present form to address national security
and law enforcement concerns." (GTE comments, page 16) The GATS provisions
GTE is referring to are found in the General Agreement on Trade and Services
(GATS) Article XIV bis and Article XIV (a). DOD contends that the GATS
exceptions in these two Articles are not implicated in the current FCC
proposals regarding national security and law enforcement because the
statutory public interest review does not violate the terms of the GATS
agreement. The public interest review relating to national security and law
enforcement is not "new regulation" nor is it only applicable to foreign
entities wishing to operate in the U.S. Public interest reviews are
applicable to all common carriers operating in the U.S., U.S. and foreign­
owned alike.
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other safeguard, condition or control. As noted in our earlier

comments in this Docket we were able to reach an accommodation

with MCI/BT that assured control of such facilities in the event

of Presidential action under 47 U.S.C. 606. Similar safeguards

could certainly be made a part of future reviews under 47 U.S.C.

34.

In conclusion, the Commission should continue its long-

standing practice of conducting a public interest review for

common carrier radio applications and licenses. This review

should continue to include national security considerations. No

presumption should apply to this aspect of the public interest

review and the Commission should continue to defer to the

Executive Branch in these matters.

Respectfully submitted,

c- \ (1
..:.~ "-._,,-_)LLJ2..)l....-::::::.::>

Rebecca. S. Weeks, Lt Col, USAF
Staff Judge Advocate

§t~
Chief Regulatory Counsel,
Telecommunications, DOD

Defense Information Systems Agency
701 S. Courthouse Road
Arlington, VA 22204
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